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Schedule A:  project description

[REDACTED]
Schedule B:
Performance guarantee

Section I.  Definitions.

All capitalized terms used in this Schedule B shall have the meaning set forth below or in the "Definitions" Section of the Contract.  

A. Causes for Adjustment:  The causes for adjustment to the energy savings calculations set forth in Section II.C of Schedule C.

B. Guarantee Term:  The period running from and after the Savings Guarantee Commencement Date for a period of fifteen (15) years.

C. Guaranteed Annual Savings Amount: The following amounts, for each Performance Guarantee Year:

	 

Performance Guarantee Year
	 

Guaranteed Annual Savings Amount

	1
	 $        

	2
	 $      

	3
	 $       

	4
	 $       

	5
	 $        

	6
	 $        

	7
	 $        

	8
	 $        

	9
	 $        

	10
	 $        

	11
	 $       

	12
	 $       

	13
	 $        

	14
	 $       

	15
	 $       

	Total
	 $    


D. Guaranteed Project Savings Amount:  $_____________  
E. Implementation Period Savings:  The savings generated from the Date of Commencement to the Savings Guarantee Commencement Date for the categories of savings included within the Measured Savings Amount calculations.    
F. Measured Savings Amount:   Savings to the Customer resulting from the implementation of the Project, measured and calculated in accordance with Schedule C, Subsection I.C, multiplied by the rates for each energy savings category set forth in Schedule C, Subsection II.B.

G. Non-measured Savings Amount:  Savings to the Customer resulting from the implementation of the Project in the amounts stipulated in Schedule C, Subsection I.D.  
H. Performance Guarantee Payment:  This term is defined in Section II of this Schedule B.

I. Performance Guarantee Year:  Each period during which energy savings are measured, as specified in Section III of this Schedule B.

J. Prior Year Calculations:  This term is defined in Section IV of this Schedule B.

K. Project Savings Amount:  The sum of the Measured Savings Amount plus the Non-measured Savings Amount.

L. Savings Guarantee Commencement Date:  The first day of the first utility billing period following the earlier to occur of:  (1) the Substantial Completion Date; (2) Final Acceptance of the entire Project in accordance with the Contract; or (3) the Final Acceptance Date set forth in Section 1.4 of the Contract.  However, the Customer may elect, in its sole discretion, to delay the implementation of the Savings Guarantee Commencement Date under this Contract in order to align the Performance Guarantee Year with the performance guarantee years in the Separate ECM Contracts.
Section II.  Performance Guarantee.

The ESCO guarantees that the Project Savings Amount over the Guarantee Term will equal or exceed the Guaranteed Project Savings Amount.  For each Performance Guarantee Year, the ESCO guarantees that the Project Savings Amount will equal or exceed the Guaranteed Annual Savings Amount.  Subject to Section VI of this Schedule B, in the event the Project Savings Amount in any Performance Guarantee Year is less than the Guaranteed Annual Savings Amount, the ESCO will pay the Customer the difference between the Guaranteed Annual Savings Amount and the Project Savings Amount  ("Performance Guarantee Payment").   

Section III.  Performance Guarantee Year.  

For purposes of the performance guarantee set forth in this Schedule B, each Performance Guarantee Year shall consist of the 365 day period (or 366 day period, if a February 29 occurs within 366 days of the commencement of such Performance Guarantee Year) running from the Savings Guarantee Commencement Date and each anniversary of the Savings Guarantee Commencement Date until the expiration of the Guarantee Term.

As set forth in Schedule C, the formulae for calculating the Project Savings Amount are designed to accommodate and yield accurate results for Performance Guarantee Years of varying lengths, including both periods exceeding 12 months in length, any stub years and the Implementation Period.  
Section IV.  Calculation of Project Savings Amount.  

Throughout the Guarantee Term, the Customer will provide the ESCO with all utility bills pertinent to the energy performance calculations described in this Contract within thirty (30) days of receipt.  The Customer may provide the ESCO with copies of bills, or access to invoices via an on-line system.  Within thirty (30) days of the ESCO's receipt of all pertinent utility bills with meter-reading ending dates falling within a Performance Guarantee Year, the ESCO will prepare and provide to the Customer its proposed calculation of the Project Savings Amount (as calculated pursuant to Schedule C) and, if applicable, the amount of the Performance Guarantee Payment for the immediately preceding Performance Guarantee Year (the "Prior Year Calculations").  The ESCO must account for all Causes for Adjustment to the energy performance calculations permitted by Schedule C arising during the preceding Performance Guarantee Year within the Prior Year Calculations, and the ESCO waives the right to make any claim for Causes for Adjustments not specified within the Prior Year Calculations.  Within sixty (60) days after receipt of the Prior Year Calculations, the Customer will review such information (and may perform a third-party review at the Customer's expense), and notify the ESCO of (1) the Customer's approval of all or any portion of the Prior Year Calculations; and/or (2) the Customer's disapproval of all or any portion of the Prior Year Calculations, including the basis for the disapproval.  Within thirty (30) days of receiving notification of the Customer's approval of all or any portion of the Prior Year Calculations, the ESCO will pay to the Customer the Performance Guarantee Payment, if any, due to the Customer on account of the approved portion of the Prior Year Calculations.  If the Customer disapproves all or any portion of the Prior Year Calculations, the Parties will use good faith efforts to resolve such dispute within thirty (30) days of notification to the ESCO.  If the Parties are unable to resolve the matter within a thirty (30) day period, the dispute shall be resolved in accordance with Section VIII.  

Section V.  Implementation Period Savings.  

Implementation Period Savings will belong exclusively to the Customer and will not be added to the Project Savings Amount for the first or any other Performance Guarantee Year. They are estimated to be $__________ 
Section VI.  Additional Savings.  

In the event that the Project Savings Amount exceeds the Guaranteed Annual Savings Amount in any Performance Guarantee Year, such excess savings shall belong exclusively to the Customer and will not be added to the Project Savings Amount for any other Performance Guarantee Year.
Section VII.  Project Modifications to Reduce Performance Guarantee Payment Obligations.

The mutual goal of the Parties is to maximize the Project Savings Amount.  Therefore, the ESCO shall have the right, at all times during the Guarantee Term, subject to the Customer's written approval, to modify or replace any of the ECMs or install additional ECMs and to revise any procedures for the operation of the ECMs or implement other procedures at the Site provided that: (i) such actions by the ESCO do not result in modifying the standards of comfort and service set forth in Schedule C without the express written approval of the Customer; (ii) such actions do not detrimentally impact Site operations or use and occupancy of tenant space; (iii) such actions are necessary to enable the ESCO to achieve or exceed the Guaranteed Annual Savings Amount; and (iv) any costs incurred including maintenance related charges, relative to such modifications, additions or replacements of the ECMs, or operational changes or new procedures shall be the sole responsibility of the ESCO.  All modifications, additions or replacements of the ECMs or revisions to operating or other procedures shall be described in a supplemental schedule(s) to be provided to the Customer for approval, that shall not be unreasonably withheld or delayed, and incorporated into this Contract through a Change Order, and the work related to such modifications, additions, or replacements shall be carried out in accordance with the terms and provisions of Article 4 of the Contract.  Any replacement ECM shall be new and have equal or better potential to reduce energy consumption at the Site than the ECM being replaced.  The ESCO shall update any and all software to be used in connection with the ECMs.  All replacements of and alterations or additions to the ECMs shall become part of the ECMs described in Schedule A and shall become the property of the Customer.   

Section VIII.   Disputes Regarding Energy Performance Calculations.

Any disputes concerning the calculation of the Prior Year Calculations, Causes for Adjustment, or other energy or consumption calculations described in Schedule C shall be resolved as follows:

1. First, the Parties will use good faith efforts to resolve such dispute within thirty (30) days of written notification from the other Party of the dispute.

2. If the Parties are unable to resolve the matter within a thirty (30) day period, the dispute shall be submitted to the Engineer Neutral (as described in Section 1.3.2 of the Contract).    The determination of the Engineer Neutral will be final and binding upon both the Customer and the ESCO, except that the determination of the Engineer Neutral may be submitted to arbitration pursuant to Article 7 of the Contract.  ESCO and the Customer will each be responsible for half of the fees of the Engineer Neutral. 
The disputed calculation shall not take effect until there is a final adjudication or resolution of the dispute.  
Section IX.  Examples.  

Attachment 2 of Schedule C sets forth examples of calculations of energy savings for illustrative purposes.

SCHEDULE C:
METHODOLOGY AND BASELINE

1.  OVERVIEW  
The Measurement and Verification (M&V) Methodology to be employed for the Entire Project is consistent with the U.S. Department of Energy (DOE) and International Performance Monitoring and verification Protocol (IPMVP), Option D, Whole Building Calibrated Simulation. 

This Schedule describes the M&V methodology that will be applied to the Entire Project, and each separate ECM included within the Entire Project.  The Parties intend that the M&V methodology will be used to determine whether the Project described in Schedule A achieves the Guaranteed Annual Savings Amount and Guaranteed Project Savings Amount set forth in Schedule B.  This determination will be coordinated with the ESCO's measurement and verification of the Separate ECMs included within the Entire Project. 

Savings for the Entire Project and each ECM will be calculated using eQUEST®, a commercially available third-party energy simulation program ("eQUEST Model").   The Parties will use version 3.6 with the 3.60b update, unless a newer version or update is approved by both Parties.
The approach to the M&V methodology for the Entire Project and each ECM is shown in the diagram below:

Figure 1: M&V Process Approach
[image: image1.wmf]
2.  Baseline

The baseline" is that set of parameters that describes both the energy consumed in the base year of January 1, 2007 through December 31, 2007 ("Base Year") and the conditions that caused that consumption to occur - this set of parameters includes utility consumption, Site use information, weather data, and other information as may be necessary to describe the Base Year conditions (collectively, the "Baseline").  The data collection and calibration processes necessary to establish the Baseline are generally described in Section 5 of this Schedule C.  Field collected data and eQUEST inputs and outputs used in the Baseline calculations and the eQUEST Model are summarized in the "eQUEST Assumptions" set forth on Attachment 1 to this Schedule C.  The Baseline is further described in Sections 6 and 7 of this Schedule C.  For each Performance Guarantee Year, weather data will be collected and input into the eQUEST Model and the Parties will determine any Causes for Adjustment pursuant to Section 8 of this Schedule to establish certain adjustments to the Baseline used to measure energy use at the Site for that Performance Guarantee Year ("Adjusted Baseline").
The building floor area, in gross square feet, used in the Baseline is as follows:

Conditioned Area:
2,010,500

Gross Area:

2,323,700 

3.  Process and Reporting

To ensure the selected M&V approach is implemented throughout the Term, the Parties will perform all of the following:

Throughout the Installation Period and Guarantee Term:

· ESCO and the Customer will have regularly scheduled meetings, no less than quarterly, to review the Project's progress and the performance of the ECMs with respect to projected and guaranteed savings.

Prior to the completion of the Phase I Period Services:

· ESCO will re-perform the data collection and calibration processes necessary to establish an Adjusted Baseline to account for the Site's current use and occupancy, and to determine the estimated savings resulting from each ECM and the Entire Project based upon the Design & Engineering Documents that have been approved by the Customer.   
· ESCO will submit a report summarizing the results of the following eQUEST runs (or other calculations ESCO determines might be informative for the Customer, or that the Customer may reasonably request) relative to the Baseline:

· Increase and decrease in Site physical occupancy ;

· Use of 3 different weather files from different extreme weather years over the past 30 years;

· Increase and decrease in watts/SF;

· Addition or reduction of cooling load;

· Increase in cooling use via schedule changes; and

· Changes in temperature setpoints.
· The Parties may agree to establish a new 12-month period as the Base Year in order to more accurately measure savings resulting from the Entire Project.
Within 60 days of substantial completion of the Entire Project:
ESCO will provide the Customer with a "Performance Contract Review Report," which describes the ECMs, and how they are performing.  The Performance Contract Review Report will also report on any measurements that are to be performed following the installation of a particular ECM pursuant to Section 9 of this Schedule C.
Each Performance Guarantee Year
· ESCO will provide the Customer with an Annual Report with its Prior Year Calculations provided pursuant to Section IV of Schedule B that includes, but is not limited to:

· The ESCO's proposed Adjusted Baseline ;

· ESCO will clearly outline any proposed Causes for Adjustment pursuant to Section 8 of this Schedule C.  The Customer's review and approval of the proposed Causes for Adjustment shall be in accordance with Section IV of Schedule B. 
· Summary of physical measurements made (e.g. inputs to eQuest Model if they are different from those designed);

· Measured ECM savings for that year (this means adjusting inputs in the  eQuest Model with the physical measurements made to reflect the retrofits that have been completed).  Measured ECM savings for each ECM will be determined pursuant to Section 9 of this Schedule C; 

· Guaranteed savings for each ECM for that Performance Guarantee Year;

· A comparison between the Performance Guarantee Year modeled energy savings for each ECM and the guaranteed savings for each ECM to determine if guaranteed savings have been achieved; 

· A comparison of utility bills during the Performance Guarantee Year to Base Year energy bills (provided, the Parties acknowledge such comparison shall not be used to determine whether any guaranteed savings have been achieved); and
· An executive summary of general progress, concerns, future facility improvement measures to consider, etc.
2.   ESCO will provide the Customer with a quarterly report on or before the 90th, 180th, and 270th day of the Performance Guarantee Year that includes, but is not limited to:

Interim reporting on measured energy savings;

Any quarterly reporting information for a particular ECM described in Section 9 of this Schedule C; 

Any potential Causes for Adjustment of which the ESCO is aware arising during the reporting period; and
An executive summary of general progress, concerns, future facility improvement measures to consider, etc.
4.  PROPOSED ANNUAL SAVINGS OVERVIEW 
The estimated savings for each ECM during the first Performance Guarantee Year are as follows:

	Measure
	Annual Electric Energy Consumption

(kWh)
	Electric Energy Demand

(kW)
	Annual Steam Consumption

Mlbs
	Annual Calculated $Savings
	Annual Guaranteed $Savings

	Chiller Retrofit
	2,963,656
	1,095
	824
	$
	$

	Radiator Insulation
	
	
	5,780
	$
	$

	Window Retrofit
	1,329,797
	116
	5,115
	$
	$

	Building Automation System
	1,621,091
	138
	16,744
	$
	$

	Tenant Energy Management
Metering
	160,256
	
	
	$
	$

	Totals
	6,074,800
	1,349
	28,463
	
	


5.  eQUEST Description

A.  Overview of eQUEST

eQUEST is a graphical overlay to the U.S. Department of Energy’s DOE-2 Building Energy Use Analysis program, and is supported as a part of the Energy Design Resources program funded by California utility customers, and administered by Pacific Gas and Electric, San Diego Gas and Electric, Southern California Edison, and Southern California Gas under the auspices of the California Public Utilities Commission. eQUEST, which comes with DOE2, is available for Internet download free of charge at www.energydesignresources.com. 
The eQUEST Model will be used for two key processes in determining savings for each Performance Guarantee Year.  The first key process is the creation of the Adjusted Baseline, and the second is the creation of a Parametric Run. A "Parametric Run" is the process that recalculates all the eQUEST Model information, and revised inputs, to resulting in a table showing savings for the relevant Performance Guarantee Year..  

B.  Defining the Site eQUEST Model and Baseline  

The following table summarizes the key inputs that went into defining and setting up the eQuest Model for the Site:

	Empire State Building Model Summary

	

	Adjustments
	Vacancy
	%

	
	Season
	AHU Cooling

	
	
	AHU Heating

	
	
	Baseboard

	
	
	DHW

	
	Weather
	Location, Year

	Envelope
	Roof
	Roof Absorptance

	
	
	Construction

	
	
	Roof Area (sf)

	
	
	R-Value

	
	Exterior Walls
	Construction

	
	
	Wall Area (Net)

	
	
	R-value

	
	
	Radiative Barrier

	
	Windows
	Overall Glass Area (sf))

	
	
	Storefront (U-value/SHGC)

	
	
	86th & 102nd Floor

	
	
	North (U-value/SHGC)

	
	
	East (U-value/SHGC)

	
	
	South (U-value/SHGC)

	
	
	West (U-value/SHGC)

	Lighting
	Lighting Power  (Watts/sqft)
	Tenant Spaces

	
	
	Corridors

	
	
	Restrooms

	
	Controls
	OS Restrooms

	
	
	OS Corridors

	
	
	Tenant Daylighting

	Cooling
	Chiller Plant Parameters
	Low Loop

	
	
	Chiller #1  (Elec)   Capacity

	
	
	kW/ton

	
	
	Chiller #2 (STM)   Capacity

	
	
	lbm/tonhr

	
	
	CHW Pumping

	
	
	Flow Ctrl /Min

	
	
	 Pump Power (kW)

	
	
	Total Pump Head (Feet)

	
	
	Flow (gpm) 

	
	
	CHWST

	
	
	Loop Delta T

	
	
	CHW Control

	
	
	Mid Loop

	
	
	        Chiller #3  (Stm)   Capacity

	
	
	lbm/tonhr

	
	
	        Chiller #4  (Elec)   Capacity

	
	
	kW/ton

	
	
	        Chiller #5  (Elec)   Capacity

	
	
	kW/ton

	
	
	CHW Pumping

	
	
	 

	
	
	 Pump Power (kW)

	
	
	Total Pump Head (Feet)

	
	
	Flow (gpm) 

	
	
	CHWST

	
	
	Loop Delta T

	
	
	CHW Temp Ctrl

	
	
	High Loop

	
	
	        Chiller #6  (Elec)   Capacity

	
	
	kW/ton

	
	
	        Chiller #7  (Stm)   Capacity

	
	
	lbm/tonhr

	
	
	CHW Pumping

	
	
	 Pump Power (kW)

	
	
	Total Pump Head (Feet)

	
	 
	Flow (gpm) 

	
	
	CHWST

	
	
	Loop Delta T

	
	
	CHW Temp Ctrl

	
	Condenser Water System
	Number of Cells

	
	
	Tower Setpoint

	
	
	Setpoint Control

	
	
	Capacity Control

	
	 
	Pump Control

	Airside System
	Typical Floor (Office)
	System Type

	
	
	AHU Heat Source

	
	
	Perimeter Baseboard

	
	
	Fan Control

	
	
	Coil Valve

	
	
	Outdoor Air (cfm/sf)

	
	
	OA Economizer

	
	
	Energy Recovery

	
	Concourse / First Level Tenants
	System Type

	
	
	Cooling Source

	
	
	Heating Source

	
	
	Fan Control

	
	
	CDW Valve

	
	2nd Floor / Gift Shop
	System Type

	
	
	Cooling Source

	
	
	Heating Source

	
	
	Fan Control

	
	
	Coil Valve

	
	
	OA Economizer

	
	
	DCV

	
	Broadcasting Floors
	System Type

	
	
	Cooling Source

	
	
	Fan Control

	DHW
	Miscellaneous Steam
	Availability

	
	
	Consumption


C.  Key Inputs for Determining the Measured Savings Amount

The following table contains a listing of the key system variables that will be examined during the course of each Performance Guarantee Year.  Adjustments for differing Site operations or conditions may be made as a Cause for Adjustment pursuant to Section 8 of this Schedule C.   
	Category
	Parameter

	 
	 

	Vacancy
	SQFT

	Hrs of Operation by zone
	Cooling

	 
	Heating

	 
	Occupancy

	 
	DHW

	Weather
	Location, Year

	Corridors by zone
	Cooling Set point

	 
	Heating Set point

	 
	Lighting w/sf

	 
	Equipment w/sf

	 
	Ventilation CFM/sf

	Roof
	Solar Reflectance

	 
	Construction

	 
	U-Value

	Exterior Walls
	Construction

	 
	U-value

	 
	Infiltration

	 
	Radiative Wall U Value

	Windows
	North (U-value/SHGC)

	 
	East (U-value/SHGC)

	 
	South (U-value/SHGC)

	 
	West (U-value/SHGC)

	 
	Window Infiltration

	Plug Loads per zone
	Plug Load Density (w/sq.ft)

	Lighting 
	Tenant Spaces (w/sq.ft.)

	 
	Corridors (w/sq.ft)

	 
	Restrooms (w/sq.ft)

	 
	Exterior Lighting (kW)

	 
	Occ. Sensor Restrooms

	 
	Occ.  Sensor  Corridors

	 
	OCC. Sensor Tenant spaces

	 
	Tenant Day lighting

	Typical Floor (Office)
	System Type/Zone

	 
	Heat Source

	 
	Perimeter Heating

	 
	Fan Control

	 
	Coil Valve

	 
	Outdoor Air (%)

	 
	OA Economizer

	 
	Energy Recovery

	 
	Exhaust Fans

	 
	Exhaust Fans

	 
	Cooling Set point

	 
	Heating Set point

	Concourse / First Level Tenants
	System Type/Zone

	 
	Heat Source

	 
	Perimeter Heating

	 
	Fan Control

	 
	Coil Valve

	 
	Outdoor Air (%)

	 
	OA Economizer

	 
	Energy Recovery

	 
	Exhaust Fans

	 
	Exhaust Fans

	 
	Cooling Set point

	 
	Heating Set point

	2nd Floor / Gift Shop
	System Type/Zone

	 
	Heat Source

	 
	Fan Control

	 
	Coil Valve

	 
	Outdoor Air (%)

	 
	OA Economizer

	 
	Energy Recovery

	 
	Exhaust Fans

	 
	Cooling Set point

	 
	Heating Set point

	Chiller Plant Parameters
	Each Loop

	 
	Electric Chiller Capacity

	 
	Electric Chiller Eff. kW/ton

	 
	Electric Chiller run times

	 
	Electric Chiller Energy

	 
	Electric Chiller set point

	 
	Steam Chiller   Capacity

	 
	Steam Chiller Eff. lbm/tonhr

	 
	Steam Chiller run times

	 
	Steam Chiller Energy

	 
	Steam Chiller set point

	 
	CHW Pumping – Flow

	 
	CHW Pumping – Energy

	 
	CHW Loop - Delta T

	 
	CW Pumping– Flow

	 
	CW Pumping– Energy

	 
	CW Pumping Delta T

	 
	CW Temperature set point

	Steam System
	Low Pressure System

	 
	Medium Pressure System

	 
	High Pressure System

	 
	Steam Demand

	 
	Main condensate receiver T

	Tenant Owned Systems
	Identification

	 
	Energy Use

	Main Building Energy Metering
	Electric Meters

	 
	Steam Meters

	 
	Water Meters

	Broadcasting Floors
	Process Energy

	 
	Energy

	 
	Cooling Energy

	 
	Heating Energy

	 
	Cooling Set point

	Domestic Hot Water
	Energy

	 
	Set point

	 
	 


6.  Baseline Energy and Water Rates and ESCALATION Factors 
Utility consumption and cost was analyzed for the Base Year. Consumption and cost data was taken directly from utility bills.  

A.  Electricity 
The Site is supplied electricity from Pepco Energy Services with distribution provided by the Con Edison Electric Company.

Baseline Data:

Peak Demand:




XXXXXX
Electric Demand Cost:



XXXXXX
Annual Consumption:



XXXXXX
Electric Consumption Cost:


XXXXXX
Electric Rates
	Months
	Time Period
	Designation
	Demand Rate
	kWh Rate

	Jun - Sep
	M-F 8am-6pm
	kW GT
	$5.81 
	 

	Jun - Sep
	M-F 8am-10pm
	kW PD
	$10.78 
	 

	Jun - Sep
	24/7
	kW SD
	$12.16 
	 

	Oct - May
	M-F 8am-10pm
	kW PD
	$7.98 
	 

	Oct - May
	24/7
	kW SD
	$3.87 
	 

	All Months
	24/7
	kWh
	 
	$0.156


The rates above include taxes and all surcharges.

B.  Steam:

Empire State Building is supplied steam from the Con Edison Electric Company.

Annual Consumption:

XXXXXX
Total Cost:


XXXXXX
	Usage Charge (per 1,000 pounds of steam in each monthly period)
	Total

	(a) During monthly billing periods terminating within the months of May to October, inclusive:
	 

	For the first 250,000 pounds ...................................................$10.632 per 1,000 pounds
	 $      21.76 

	For the next 750,000 pounds .....................................................12.902 per 1,000 pounds
	 $      24.28 

	For excess over 1,000,000 pounds .....................................................12.312 per 1,000 pounds
	 $      23.63 

	(b) During monthly billing periods terminating within the months of December to March, inclusive:
	 

	For the first 250,000 pounds.................................................$10.723 per 1,000 pounds
	 $      21.87 

	For the next 1,250,000 pounds.................................................$20.102 per 1,000 pounds
	 $      32.26 

	For the next 3,500,000 pounds.................................................$19.013 per 1,000 pounds
	 $      31.06 

	For the next 20,000,000 pounds.................................................$18.455 per 1,000 pounds
	 $      30.44 

	For excess over 25,000,000 pounds.................................................$17.637 per 1,000 pounds
	 $      29.53 

	(c) During monthly billing periods terminating within the months of November and April:
	 

	For the first 250,000 pounds ...................................................$11.519 per 1,000 pounds
	 $      22.75 

	For the next 1,250,000 pounds .....................................................24.024 per 1,000 pounds
	 $      36.61 

	For the next 3,500,000 pounds .....................................................22.572 per 1,000 pounds
	 $      35.00 

	For the next 20,000,000 pounds .....................................................21.828 per 1,000 pounds
	 $      34.18 

	For excess over 25,000,000 pounds .....................................................20.737 per 1,000 pounds
	 $      32.97 

	Demand Charge (per 1,000 pounds of steam per hour of maximum demand for each specified time period)
	 

	(a) During monthly billing periods terminating within the months of December to March, inclusive:
	 

	Monday through Friday, 6 a.m. – 11 a.m...........................................$898.58
	 $    996.23 

	All hours – All days ...........................................................................$ 94.94
	 $    105.26 

	The demand charge for each time period will be determined by multiplying the maximum demand for 
	 

	respective time period by the rate applicable to the demand for that time period. The total demand charge will be the sum of the charges for each of the time periods.
	 

	(b) During all other monthly billing periods
	 

	Monday through Friday, 6 a.m. – 11 a.m...........................................$ 00.00
	 $            -   

	All hours – All days ...........................................................................$ 00.00
	 $            -   

	Customer Charge, applicable for all months
	 

	$2,455.35 per month, exclusive of increase in rates and charges. A Customer who requests a temporary
	 $ 2,722.18 

	Discontinuance of service:  will be required to pay the monthly customer charge for each month that service is

	discontinued. A Customer whose service is discontinued for non-payment and who applies for service within

	twelve months at the same location will be regarded as having taken a temporary discontinuance of service and

	will be required to pay the monthly customer charge for each month that service was discontinued.
	 

	Includes all Taxes & Surcharges
	 


C.  Weather  Data:
All weather data used in the eQUEST Model calculations will be long-term average hourly weather data for New York, NY from the National Weather Service Station at New York City Central Park.  Actual weather data for the Base Year was used to normalize the eQUEST Model energy simulations for calibration with Base Year electricity.  Actual weather data for Performance Guarantee Years will be used for eQUEST Model calculations during the Guarantee Term.


D. Meter List

Electric Meters

	Meter Name
	Account Number
	Utility Co.
	Rate
	Units

	          Main Electric Meter
	494202320000008
	Con Edison
	
	

	
	
	
	
	


Gas Meters

	Meter Name
	Account Number
	Utility Co.
	Rate
	Units

	
	
	
	
	


Supplemental Sub-Meters
	Meter Name
	Account Number
	Utility Co.
	Rate
	Units

	                 Main Steam
	844042018100018
	  Con Edison
	
	

	
	
	
	
	


E.  Performance Period Rate Adjustment Factors for Energy Cost Savings:
The utility rates set forth in Sections 6.A and 6.B of this Schedule C will be escalated by 3.02% each Performance Guarantee Year, commencing with the second Performance Guarantee Year. 

7.  Building Schedules and Operations

Building occupancy schedules were determined through the use of survey forms and interviews with building staff. Equipment operating schedules were determined through the use of interviews, observations, logging, and trend data. The occupancy schedules were used in the eQUEST Model simulations and in the determination of HVAC equipment operating schedules in the post-installation eQUEST Models, as appropriate. 

Except as otherwise authorized by this Section 7, the Customer agrees to operate the conditioned spaces in the Site within the date/times and occupancy modes set forth in the following Calendars and Schedules.  
	Space Use
	Cooling
	Heating

	Observatory Operations Areas
80th Floor, 86th Floor, and 120nd.
Lobby, Second Fl
	8am - 2am, 7days/week
Including Holidays
	8am - 2am, 7 days/week
Including Holidays
Or below OAT of 38degF

	Tenants
	8am - 6pm, Mon- Fri
	8am -6pm, Mon -Fri 

Or below OAT of 38degF

	Tenant in room 1016
	Sam - 6pm, Mon- Fri
	8am - 6pm, Mon - Fri

And 8am - 1pm, Sat
Or below OAT of 38degF

	Retail: Menes Warehouse
	8am - 6pm, Mon- Fri
	8am -6pm, Mon -Fri 

Or below OAT of 38degF

	Retail; all others
	none provided
	8am -6pm, Mon -Fri
Only perimeter heat
for storefronts zone
Or below OAT of 38degF


	Unless otherwise noted in the table above the building will be closed on the holidays listed below and no heating or cooing will be provided unless the out door air temperature is below 38degF at which point heating will be provided.



	Holidays

	New Years Day

Presidents Day

Good Friday

Memorial Day

independence Day

Labor Day

Columbus Day

Thanksgiving Day

Day after Thanksgiving

Christmas Day


The Customer agrees to operate the conditioned spaces in the Site within the temperature ranges scheduled in the Temperature Control Table below.  Operating conditions outside the range specified in this table shall constitute a Cause for Adjustment under this Contract.  However, the ESCO acknowledges that adjustments may be made to the temperature ranges within spaces of less than 2000 square feet to accommodate tenant comfort and use of the space without any adjustments to the Baseline, provided spaces with adjustments outside of the temperature ranges do not exceed 5% of the total rentable square feet in the aggregate throughout the Site.

In the event that an adjustment to the Baseline is sought, the ESCO shall submit the proposed Adjusted Baseline to the Customer and describe the reasons for the adjustment(s) as part of the Prior Year Calculations described in Schedule B.

Temperature Control

Occupied Room Temperature During Heating Season: 72 degrees F  (+/- 3 Deg. F)

Unoccupied Low Temperature Limit During Heating Season: 55
 degrees F  

Heating season is 

November 1
  to 
April 30

Occupied Room Temperature During Cooling Season: 72 degrees F (+/- 3 Deg. F)

Unoccupied High Temperature Limit During Cooling Season:  NA
 degrees F

Cooling season is 
May 1
  to 
October 31


8.  CAUSES FOR ADJUSTMENT

Adjustments to the Baseline are intended to adjust for any operations or conditions that differ from those assumptions made when the guaranteed savings were calculated.  Each of the causes described in the table below shall constitute a "Cause for Adjustment" to the Baseline used to calculate the Measured Savings Amounts.  Any disputes regarding Causes for Adjustment shall be addressed pursuant to Section VIII of Schedule B.
	Cause
	Action
	Responsibility

	Renovation/ Addition to Existing Site w/ Independent Utility Metering and HVAC Service
	1. None required.  Site is independently metered.  No effect on savings tracking of other buildings.
	1. N/A

	New Energy User on Existing Utility or HVAC Service 
	1. The Customer will notify the ESCO when additions are planned.

2. The ESCO will review the addition plans and determine if the addition is likely to increase energy use above the threshold limits. *

3. If the addition is expected to exceed any of the threshold limits then all incoming utilities (consumption and demand) and HVAC service will be accounted for in the eQUEST calculations.
4. If the addition is below all of the threshold limits, the addition’s energy consumption will be estimated from computerized building simulation, manual calculations or as a ratio of the main building’s energy consumption, obtained either from sub-meter data (if available) and/or energy simulations.
	1. Customer

2. ESCO

3. Customer

4. ESCO

	Renovation / Modification of an Existing Site on Existing Utility or HVAC Service (including additional plug load or other equipment)
	1. The Customer will notify the ESCO when building renovations are planned.

2. The ESCO will review the renovation plans and determine if the renovations are likely to cause a change in energy use that would exceed the threshold limits. *

3. If the renovations are expected to raise or lower energy consumption more than the threshold limits, the renovation's impact on energy use will be accounted for in the eQUEST calculations.
4. If the expected changes are less than the threshold limits, the effect on energy may be estimated, or, at the ESCO’s option, ignored.
	1. Customer

2. ESCO

3. Customer

4. ESCO

	Abandonment of a portion of the Site on Existing Utility or HVAC Service 
	1. The Customer will notify the ESCO when an abandonment is planned.

2. The ESCO will determine if the abandonment is likely to decrease energy use more than the threshold limits. *

3. If the expected decrease is more then the threshold limits, the abandonment's impact on energy use will be accounted for in the eQUEST calculations.
4. If the expected changes are less than the threshold limits, the effect on energy may be estimated, or, at the Customer’s option, ignored.
	1. Customer

2. ESCO

3. Customer

4. ESCO

	Change in Occupancy, Occupancy Hours, Calendar or Set-points

Reference Schedule C Section II-F and Section II-G for Baseline conditions.
	1. The Customer will maintain records of occupancy levels, operating hours and operating calendar and apprise the ESCO of the latest figures at least annually.

2. Changes in occupancy, operating hours, or operating calendars will be annually accounted for in the eQUEST calculations.
	1. Customer

2. ESCO

	Customer Initiated ECM’s
	· If a customer initiated ECM is estimated to save less than 5% of the Guaranteed Annual Savings Amount, no adjustment will be made to the savings measured under this contract.  For purposes of this Cause for Adjustment, multiple Customer-initiated ECMs obtained through a single procurement or contract will be considered as one ECM for purposes of calculating the percentage of the Guaranteed Annual Savings Amount.

· To measure savings from a customer initiated ECM, Customer will develop a separate M&V plan to track the ECM’s savings.  Pending agreement from the ESCO, the resulting savings from the Customer initiated ECM will be subtracted from this Contract’s savings.

· In no event will the measured savings during the year in which the Customer initiated ECM is installed be reduced below the immediately preceding year’s savings due solely to a Customer initiated ECM.
	1. N/A

2. Customer

3. N/A

	Other Causes
	· The Parties may mutually agree to other Causes for Adjustment to address changes in certain Baseline conditions.
	1. ESCO/Customer


In the event the ESCO has reason to believe that any action or failure to act by the Customer or a measurable deviation from the Baseline may constitute a Cause for Adjustment to the energy performance calculations set forth in this Contract, the ESCO must notify the Customer of a possible Cause for Adjustment within sixty (60) days of becoming aware of such action, failure to act, or measurable deviation.  In all instances, the ESCO must account for all Causes for Adjustment to the energy performance calculations arising during the preceding Performance Guarantee Year within the Prior Year Calculations (as defined in Schedule B), and the ESCO waives the right to present any Causes for Adjustments not specified within the Prior Year Calculations.  Customer agrees to accept Causes for Adjustment to account for changes in the Site and its use which may have occurred prior to the execution of this Contract (but after the performance of the Investment Grade Audit) and which come to the attention of ESCO after the execution of this Contract to the same extent as factors occurring subsequent to the execution of this Contract, provided any such Cause for Adjustment is presented within the timeframes set forth in this paragraph.
* Threshold Limits Per Fuel-type/Category:

Area –
3% of square footage of Site area as of the Date of Commencement

Electricity – 
3% of highest annual peak demand
Natural Gas – 
3% of installed Base Year gas-heating capacity

Other Fuel –
3% of installed Base Year maximum capacity

Air Conditioning –
3% of installed Base Year air-conditioning capacity

9.  M&V Activities
The M&V activities specified in this Section 9 will be performed to verify savings following the Substantial Completion of the Project and of each Separate ECM and, where specified, throughout the Guarantee Term.  

The intent of this M&V plan is to verify that each ECM achieves the Measured Savings Amount and operates and performs as specified in this Contract or in the Separate ECM Contracts.  

A.  Savings – Chiller Retrofit

The retrofitted chillers will undergo a comprehensive post-installation commissioning and documentation program. Manufacturer-provided performance data will be reviewed to ensure that the new equipment meets or exceeds the contractual performance criteria.  The Commissioning Report will be reviewed to ensure the equipment has been installed and is operating as intended. If the air-cooled chillers fail to perform as specified in the contract for the Chiller Plant Retrofit, such failure shall be addressed pursuant to Schedule B  of this Contract.  

During the Guarantee Term, the chillers will receive an annual inspection to include review of operational efficiency data, maintenance tasks, and visual appearance. Efficiency and run time data will be collected through the use of direct metering and from trend reports generated by the control system, and used with eQUEST to determine savings which will be summarized in an Annual Report to be delivered to the Customer with the proposed calculation of the Project Savings Amount under Section IV of Schedule B. If the equipment fails to perform as specified in the Final Proposal, the Annual Report will propose a remedy to ESB to minimize the potential for lost savings and the ESCO will make Performance Guarantee Payments required under Schedule B.  

Further, once each Performance Guarantee Year, the following measurements will be performed to determine whether the Chiller Plant Retrofit achieves the Guaranteed Annual Savings Amount:

· Measure the kW/ton for chillers at full load, 75%, 50% and 25%.  

· Trend the following variables: Building Load in Ton’s, Chiller BTU’s, flows, Run Times, % load, kW, and kWh. 

· For kW and kWh include the following equipment: compressor motors, compressor motor variable speed derive, chilled water pump motors, chilled water pump motor variable speed drives, condenser water pump motors, condensor water pump motor variable speed drives, and tower fan motors. 
· Trend the chilled water setpoint.  

· These values will be entered into the eQUEST Model and run the analysis.  

The measurements will be reported on as part of the Annual Report delivered by the ESCO with its proposed calculation of the Project Savings Amount pursuant to Section IV of Schedule B.  

The expected savings are shown below:

	CHILLER RETROFIT

	 
	KW
	KWH
	MLBS

	Baseline - HVAC
	      12,949 
	      21,168,644 
	      57,227 

	Proposed
	      11,854 
	      18,204,988 
	      56,403 

	Savings
	       1,095 
	        2,963,656 
	          824 


B.  Savings – Radiator Insulation

The following measurements will be performed to determine whether the Radiator Insulation achieves the Guaranteed Annual Savings Amount:

a. Measure the  U-Value of the walls and after the radiator insulation installation.  

The above measurement will be performed once before and once following installation of the Radiator Insulation on no less than 64 units, located throughout various Site zones and on each elevation, selected jointly by the Customer and the ESCO.

These values will be entered into the eQUEST Model and run the analysis.  The expected savings are shown below:

	Radiator Insulation

	 
	KW
	KWH
	MLBS

	Baseline - HVAC
	      12,949 
	      21,168,644 
	      57,227 

	Proposed
	      12,949 
	      21,168,644 
	      51,447 

	Savings
	            -   
	                   -   
	       5,780 


C.  Savings – Windows Retrofit

The following measurements will be performed to determine whether the Window Retrofit achieves the Guaranteed Annual Savings Amount:  
b. Measure the  R-Value and Solar Heat Gain  Coefficient of the windows before and after the retrofit installation.

The above measurements will be performed once before and once following installation of the Window Retrofit, and then once every two years throughout the Guarantee Term.  In each Performance Guarantee Year in which the measurements are performed, the measurements will be reported on as part of the Annual Report delivered by the ESCO with its proposed calculation of the Project Savings Amount pursuant to Section IV of Schedule B.  A sample size of no less than five windows will be mutually selected by the Parties.

These values will be entered into the eQUEST Model and run the analysis.  The expected savings are shown below:
	Windows Retrofit

	 
	KW
	KWH
	MLBS

	Baseline - HVAC
	      12,949 
	      21,168,644 
	      57,227 

	Proposed
	      12,833 
	      19,838,847 
	      52,112 

	Savings
	          116 
	        1,329,797 
	       5,115 


D.  Savings – Building Automation

The following measurements will be performed to determine whether the Building Automation System achieves the Guaranteed Annual Savings Amount: 
c. Data log and establish a trend file ("trend") for the outside air percentage and CO2 levels entering the air handling units and the supply air and return air temperatures. Currently the Site operates with a fixed outside air percentage for the air handling units; the controls measure will allow this fixed percentage to adjust to maintain acceptable CO2 levels. 
d. Trend the exhaust fans schedules.
e. Monitor the supply fan and pump schedules.  

The above measurements will be performed throughout the Guarantee Term, and will be reported on quarterly and as part of the Annual Report delivered by the ESCO with its proposed calculation of the Project Savings Amount pursuant to Section IV of Schedule B.  These values will be entered into the eQUEST Model and run the analysis.  The expected savings are shown below:

	Building Automation

	 
	KW
	KWH
	MLBS

	Baseline - HVAC
	      12,949 
	      21,168,644 
	      57,227 

	Proposed
	      12,811 
	      19,547,553 
	      40,483 

	Savings
	          138 
	        1,621,091 
	      16,744 


E.  Savings – Tenant Energy Management

The following measurements will be performed to determine whether the Tenant Energy Management Metering achieves the Guaranteed Annual Savings Amount: 
· The ESCO will trend the space temperature setpoints and enter the values in the eQUEST Model.  The set points in the room can be adjusted upwards during summer and downwards during winter. ESCO will trend the difference between Site standard temperature set point and the tenant selected set point.  The tenants will have access to a thermostat with a slider that can change the zone set point by a user selected value. The sliders will be set up so that in the summer the tenant can only select between the building standard set point and a higher set point; in the winter the tenant will be able to select between the building standard set point and a cooler one.   
The above measurements will be performed throughout the Guarantee Term, and will be reported on quarterly and as part of the Annual Report delivered by the ESCO with its proposed calculation of the Project Savings Amount pursuant to Section IV of Schedule B.  

The expected savings are shown below:
	Tenant Energy Management

	 
	KW
	KWH
	MLBS

	Baseline - HVAC
	      12,949 
	      21,168,644 
	      57,227 

	Proposed
	      12,949 
	      21,008,388 
	      57,227 

	Savings
	            -   
	          160,256 
	            -   


10.  Examples
Examples of energy savings calculations for the Project described in Schedule A of this Contract are set forth in Attachment 2 to this Exhibit.  

Attachment 1

eQUEST Assumptions

Attachment 2

Examples of Energy Savings Calculations
Schedule D: Performance tracking services

ESCO will provide the Performance Tracking Services set forth below in connection with the performance guarantee and the measurement methodologies described in Schedules B and C.

1. During the Installation Period, a JCI Performance Assurance Specialist will track measured energy savings.  ESCO will report the measured energy savings achieved during the Installation Period, as well as any non-measured savings applicable to the Installation Period, to Customer within 60 days of the commencement of the Guarantee Term as defined in “Schedule B – I.N.” above. 

2. With ESCO's delivery of its proposed calculation of the Project Savings Amount pursuant to Section IV of Schedule B, ESCO will provide Customer with an annual report containing:
A. An executive overview of the Project’s performance and Project savings and other benefits achieved to date;
B. A summary analysis of the guaranteed Measured Savings Amount accounting; and
C. A detailed analysis of all calculations reflected in the Project Savings Amount.

3. During the Guarantee Term, a JCI Performance Assurance Specialist will monitor the on-going performance of the ECMs to determine whether the guaranteed Measured Savings Amounts are being achieved.  In this regard, the Performance Assurance Specialist will periodically assist Customer, on-site or remotely, with respect to the following activities:
A. Review of information furnished by Customer from the facility management system to confirm that control strategies are in place and functioning;
B. Advise Customer’s designated personnel of any performance deficiencies based on such information;
C. Coordinate with Customer’s designated personnel to address any performance deficiencies that affect the realization of the guaranteed Measured Savings Amounts; and
D. Inform Customer of opportunities to further enhance Project performance and of opportunities for the implementation of additional energy conservation measures.

4. ESCO will:
A. Conduct pre and post installation measurements required under this Contract;
B. Confirm the building management system employs the control strategies and set points specified in the final approved construction documents;  
C. Confirm that the appropriate metering and data points required to track the variables associated with the applicable ECMs' benefits calculation formulas are established, and that the metering is functioning properly; and
D. Set up appropriate data capture systems (e.g., trend and totalization data on the facility management system) necessary to track and report guaranteed Measured Savings Amounts for the applicable ECM. 

Facility Performance Indexing (FPI) Service 
Johnson Controls Facility Performance Indexing (JCFPI) has been designed and developed by Johnson Controls to add significant value to facility organizations, in particular the maintenance and diagnostics associated with major systems such as chillers, boilers, air handling units, rooftop units, and terminal devices, and all “controlled” equipment.  It provides a practical methodology that allows the Customer and maintenance personnel an understanding and immediate feedback on how their equipment is performing and operating in an intuitive “dashboard” display.

Patented custom algorithms are used to analyze the Project systems.

The custom algorithms will analyze the systems using existing data points from the building automation system.

JCFPI Optimization will only, be employed after the sub-systems that will be affected by the optimization process have been commissioned and are functioning correctly.   

The results of the algorithm calculations, as well as the actual data used for the calculations, will be stored in SQL database.  The data within the SQL database will be the property of the Customer. 

The data analysis will result in system real time commissioning and optimization.  

For each Performance Guarantee Year, the ESCO will provide up to 900 consultative hours for the Entire Project.  The consultative hours are to be used to provide real-time technical support, troubleshooting assistance, meet with the Customer, maintain/update the JCFPI System and affect changes to the control system to best benefit the Customer.  The consultant will help identify poor performing systems and recommend changes to improve performance. 
Software updates and upgrades for JCFPI will be included at no additional charge during the Guarantee Term as released and made available by the ESCO.  

Performance Report/Consulting Service 
The ESCO will deliver to the Customer one “Performance Contract Review” report, which describes the facility improvements, and how they are performing.  This will be submitted within 60 days of the Substantial Completion Date for the Entire Project. 

With ESCO's delivery of its proposed calculation of the Project Savings Amount pursuant to Section IV of Schedule B, the Customer will also receive one “Energy Report” during each year of the Guarantee Term.  It will document the actual yearly savings to date as a result of the Entire Project.  It will be compared with the guaranteed savings.  Interim reports will be provided throughout the year, each year of the Guarantee Term, at lease quarterly.  

Consultation to discuss the reports, findings and EPA Energy Star Program will occur on an annual basis during the Guarantee Term, if requested by Customer, within a reasonable time after the submission of the subject report.  
Tenant Energy Management and Metering Program
ESCO will set up an Energy Dashboard for the Customer; the dashboard is a web based tool that displays a number of energy use variable. The software is GridLogix by Johnson Controls. 

ESCO will provide a connection to the building control system and setup automatic data transfers of Utility Electric and Steam meter data, and electric submeter data. The Dashboard will show energy use compared to relevant variables. The Dashboard will provide information for each floor of the building, and will be password protected. 

ESCO will set up a series of alarms which will be triggered if energy use exceeded expected ranges on any tenant floor.
   
ESCO will reconcile and report on any differences energy amounts between the main utility meters and the submeter. 

ESCO will train Customer on the process for setting up new submeter, during M&V visits the ESCO will scan for errors any newly installed submeters. 

ESCO will use the dashboard quarterly to provide reports for the Customer to distribute to tenants which show: the building's energy performance in btu’s per sq.ft-period, per hdd-period, per cdd-period, per sqft-hdd-period, per sqft-cdd-period.
Schedule E: Payment Schedule

SECTION I – INSTALLATION PERIOD PROGRESS PAYMENTS

Within fifteen (15) working days after the Date of Commencement, the ESCO must submit to the Customer a "Schedule of Values" that lists in detail the estimated value of each activity included in the Contract Sum (including insurance credits and other credit items required to be listed) for the Project.  The Schedule of Values must be prepared in form and substance acceptable to or as specifically prescribed by the Customer. Progress payments shall be made to the ESCO monthly based on the percentage completion of items delineated on the Schedule of Values during the prior month.  

SECTION II – PERFORMANCE TRACKING SERVICES PAYMENTS  
The ESCO shall be paid the following amounts for Performance Tracking Services.  Payments shall be made in accordance with Section 10.1.2 of the Contract.  "Performance Guarantee Year 1" in the following table refers to the first 12-month Performance Guarantee Year, as defined in Schedule B.  

[REDACTED]
Schedule F: Project Specific Customer Responsibilities

1. The Customer agrees to undertake the duties and responsibilities set forth in this Schedule, either using the Customer's own forces or through one or more contractors.

2. The Customer agrees to maintain the Energy Conservation Measures in accordance with the Required Maintenance checklist attached as Schedule G, with allowance for normal wear and tear.

3. Customer must maintain the Site in accordance with the Required Maintenance checklist attached as Schedule G. 

4. Equipment and systems must be maintained in proper working condition in accordance with Schedule G in all cases where the performance of said equipment affects or could affect the guarantee. Should the Customer refuse to perform the required maintenance as per Schedule G, such failure shall constitute a Cause for Adjustment.  

5. If the ESCO or the Customer find that any major equipment associated with an ECM requires repair or replacement, the other Party must be notified and the ESCO will repair or replace the major equipment associated with the ECM if required to do so pursuant to its obligation to correct the Work or its warranty obligations under this Contract. If the Manufacturers' Warranties apply to the major equipment associated with an ECM requiring repair or replacement, the Customer shall cause the repair or replacement of the major equipment associated with the  ECM in accordance with the Manufacturers' Warranties.  If the ESCO is not required to repair or replace the major equipment associated with an ECM and the Manufacturers' Warranties do not apply, the ESCO and the Customer shall agree to a schedule for the repair or replacement of the major equipment associated with an ECM, at the Customer's expense, that establishes reasonable timeframes for the engineering, procurement, and construction and installation associated with such work.  The Parties will use good faith efforts to agree to adjustments to the energy performance calculations that accounts for the energy savings attributable to the period of time needed to repair or replace any major equipment associated with the ECM.

6. Any adjustment to the energy performance calculations in accordance with the preceding paragraphs is subject to the terms and provisions of Section II-E to Schedule C, which require the ESCO to notify the Customer within sixty (60) days of the ESCO becoming aware of a possible Cause for Adjustment, and to specify all Causes for Adjustment in the annual guaranteed savings reconciliation process.

General Responsibilities

The Customer agrees to: a) provide, or cause its suppliers to provide, periodic utility invoices to the ESCO in accordance with Schedule C; b) execute all the Customer responsibilities as defined in Article 3 of the Contract; c) provide to the ESCO reasonable access to the Site and information necessary for the ESCO to perform its responsibilities.  Customer also agrees to:

1. Provide ESCO, its subcontractors, and its agents reasonable and safe access to all facilities and properties that are subject to the Work and/or Performance Tracking Services, provided all such work must be performed in accordance with Building Rules and Regulations;

2. Provide for shut down and scheduling of affected locations during installation, including timely shutdowns of chilled water and hot water systems as needed to accomplish the Work and/or Performance Tracking Services.  However, all shutdowns of systems shall be scheduled, as approved by Customer, to minimize impact on tenant operations, and the scheduling of Work and/or Performance Tracking Services to minimize impact on tenant operations shall not constitute a cause for any adjustment to the time required for the performance of the Work or the Contract Sum, and shall not constitute a Cause for Adjustment.    

3. Provide timely reviews and approvals of design submissions, proposed change orders, and other project documents in accordance with the time periods set forth in the Contract;

4. Provide the following information with respect to the Project and Site as soon as practicable following ESCO’s request, provided such information is maintained by the Customer at the time of the request:

a. surveys describing the property, boundaries, topography and reference points for use during construction, including existing service and utility lines;

b. geotechnical studies describing subsurface conditions, and other surveys describing other latent or concealed physical conditions at the Site;

c. temporary and permanent easements, zoning and other requirements and encumbrances affecting land use, or necessary to permit the proper design and construction of the Project and enable ESCO to perform the Work;

d. a legal description of the Site;

e. as-built and record drawings of any existing structures at the Site; and

f. environmental studies, reports and impact statement describing the environmental conditions, including hazardous conditions or materials, in existence at the Site.

The Customer shall have no obligation to prepare any of the preceding information for the ESCO's benefit.

5. Cooperate with ESCO in obtaining any permits, approvals, and licenses;

6. Provide all records relating to energy and/or water usage and all records of related maintenance of the premises and relevant equipment requested by ESCO, provided such records are maintained by Customer at the time of the request.  The Customer shall have no obligation to prepare any such records for the ESCO's benefit;
7. Provide and maintain a dedicated telephone line and/or TCP/IP remote connection to facilitate remote monitoring of relevant equipment;

8. Notify the ESCO of a possible Cause for Adjustment pursuant to Schedule C, Section II. of which the Customer is aware; and

9. Supply a certificate of capital improvement. 

Schedule G:  REQUIRED MAINTENANCE

1. For air handling units that are Customer owned or maintained, the following will be done quarterly:

a. Lubricate: damper linkages, blower bearings (not sealed), shaft, and blower motor.

b. Inspect & change if necessary: filters.

c. Check all dampers for proper operating sequence (fan outlet, valves, outside air, return air, relief air, etc.)

d. Check and adjust belts as necessary.

e. Check condensate drains, clean drain pans and flush with biocide, eliminate pockets of standing water.

2. For Digital Control Systems, both new and existing, the following will be done on an annual basis:

a. Review and calibrate each control loop, make adjustments or repairs as necessary to restore loops to proper operation. 

b. Review sequence of operation and update as necessary.

3. For Digital Control Systems, both new and existing, the following is to be done on a as needed basis throughout the life of the equipment.

a. When the staff becomes aware of a malfunctioning part or wiring the component will be replaced or repaired in a reasonable time period.

b. The systems will be maintained in accordance with manufacturer's instructions. 

c. Alarms generated from the control systems will be addressed in a reasonable time period. 

d. Schedules of operating periods will be maintained. 

4. Chilled water plant:

a. The customer currently is under contract with the ESCO for service on selected equipment in the chiller plant, reference is made to Service Agreement titled: ”Chiller Plant Maintenance Contract, Project # ESB-070X078” dated May 9th 2007, and executed on May 30th 2007.  The ESCO expects the level of service identified in this agreement to be maintained. 

b. All variable speed drives on condenser water and chilled water pumps, and tower fans are to be maintained in accordance with manufacturer's instructions. 

c. The condenser water, chilled water pump motors are to be visually inspected weekly for insulation degradation and the infra red temperature reading of the windings shall be taken weekly and the windings replaced if necessary.

Schedule H:  ESCO’S INSURANCE REQUIREMENTS

The ESCO shall purchase, at its sole cost and expense, from and maintain in a company or companies lawfully authorized to do business in the jurisdiction in which the Project is located such insurance as will protect ESCO from claims set forth below which may arise out of or result from ESCO’s operations under the Contract and for which the ESCO may be legally liable, whether such operations be by the ESCO or by a Subcontractor or by anyone employed by any of them, or by anyone for whose acts any of them may be liable:

(1) 
claims under workers’ compensation, disability benefit and other similar employee benefit acts which are applicable to the Work to be performed;

(2)
claims for damages because of bodily injury, occupational sickness or disease, or death of the ESCO’s employees;

(3) 
claims for damages because of bodily injury, sickness or disease, or death of any person other than the ESCO’s employees;

(4)
claims for damages insured by usual personal injury liability coverage;

(5)
claims for damages, other than to the Work itself, because of injury to or destruction of tangible property, including loss of use resulting therefrom;

(6)
claims for damages because of bodily injury, death of a person or property damage arising out of ownership, maintenance or use of a motor vehicle;

(7)
claims for bodily injury or property damage arising out of completed operations; and

(8)
claims involving contractual liability insurance applicable to the ESCO’s obligations under Section 13.

The insurance required by this Schedule H shall be written for not less than the limits of liability specified below or required by law, whichever is greater.  Coverage, whether written on an occurrence or claims-made basis, shall be maintained without interruption from the date of commencement of the Work until date of final payment and termination of any coverage required to be maintained after final payment.

Certificates of insurance acceptable to the Customer shall be filed with the Customer prior to commencement of the Work.  These certificates and the insurance policies required herein shall contain a provision that coverages afforded under the policies will not be canceled or allowed to expire until at least 30 days’ prior written notice has been given to the Customer.  If any of the foregoing insurance coverages are required to remain in force after final payment and are reasonably available, an additional certificate evidencing continuation of such coverage shall be submitted with the final payment request.     Failure of Customer to demand such certificate or other evidence of full compliance with these insurance requirements or failure of Customer to identify a deficiency from evidence that is provided shall not be construed as a waiver of ESCO’s obligation to maintain such insurance.  Customer shall have the right, but not the obligation, of prohibiting ESCO or any Subcontractor from entering the Site until such certificates or other evidence that insurance has been placed in complete compliance with these requirements is received and approved by Customer.  Failure to maintain the required insurance may result in termination of this contract at Customer’s option. If ESCO fails to maintain the insurance as set forth herein, Customer shall have the right, but not the obligation, to purchase said insurance at ESCO’s expense.  With respect to insurance maintained after final payment, an additional certificate(s) evidencing such coverage shall be promptly provided to Customer whenever requested.  Certificates showing compliance with the requirements in the amounts set forth below shall be signed by a person authorized to bind coverage on the insurers’ behalf.  All insurance carriers shall be rated at least “A-“ for financial strength and “VIII” for financial size by A. M. Best throughout the period of time insurance is required to be in force.  Deductibles and self-insured retentions shall be the sole responsibility of ESCO.

The ESCO shall procure and maintain for the duration of the contract insurance against claims for injuries to persons or damages to property which may arise from or in connection with the performance of the Work hereunder by the ESCO, its agents, representatives, employees, or Subcontractors. The cost of such insurance shall be solely incurred by the ESCO, unless otherwise specified.  By requiring insurance herein, Customer does not represent that coverage and limits will necessarily be adequate to protect ESCO and such coverage and limits shall not be deemed as a limitation on ESCO’s liability under the indemnities granted to Customer in this contract.

The ESCO shall purchase and maintain the following insurance: 

1.
Commercial General Liability Insurance

a.
Coverage shall be at least as broad as Insurance Services Office (ISO) "occurrence" form CG 00 01 (ed. 10/01) covering commercial general liability or its equivalent.

b.
Limits not less than $3,000,000 per occurrence and $3,000,000 general aggregate.  

c.
Customer, its subsidiaries, officers, directors, and employees are to be covered as additional insureds with respect to liability arising out of operations performed for them by or on behalf of ESCO, but only to the extent of damages directly caused by the negligence of ESCO.

d.
ESCO’s insurance coverage shall be primary and non-contributory unless any loss, claim or action is caused by the negligence of one or more of the additional insureds. 

e
Coverage shall state that ESCO’s insurance shall apply separately to each insured against whom claim is made or suit is brought, except as respect to the limits of the insurers’ liability. 

f.
ESCO shall furnish separate certificates for each Subcontractor. All coverage for Subcontractors shall be subject to all of the requirements stated herein. Commercial General Liability coverage shall include independent contractors coverage, and the ESCO shall be responsible for assuring that all Subcontractors are properly insured.  Customer and ESCO shall be additional insureds on Subcontractors' Commercial General Liability insurance.  

2.
Workers’ Compensation Insurance

a.
Coverage shall meet statutory requirements of the State in which Work is to be performed.

3.
Employers Liability Insurance

Coverage shall provide limits not less than bodily injury by accident $1,000,000 each accident; bodily injury by disease $1,000,000 policy limit; and bodily injury by disease $1,000,000 each person.

4.
Business Auto Coverage

a.
Coverage shall be at least as broad as Insurance Services Office (ISO) form CA 00 01 (ed. 10/01) covering automobile liability, Code Symbol 1 "Any Auto".  Business auto coverage shall be written on ISO form CA 00 01, CA 00 05, CA 00 12, CA 00 20, or a substitute form providing equivalent liability coverage.  

b.
ESCO shall maintain business auto liability coverage with a limit of not less than $1,000,000 each accident.

5.
Umbrella / Excess Liability Insurance

a.
ESCO shall maintain Umbrella / Excess Liability with a limit of not less than $10,000,000 each occurrence, $10,000,000 general aggregate.  
b.
ESCO may select limits in any combination of primary and excess limits to meet the total limits required.

4.
Builder’s Risk Insurance

a.
Before any materials are purchased under this contract, ESCO shall, unless Customer has specifically waived such in writing because such risks are covered by Customer’s existing property owner’s insurance, obtain a Builder’s Risk Insurance policy that shall insure Customer and ESCO as their respective rights may appear under the contract. The policy shall provide coverage at least as broad as Insurance Services Office (ISO) Special Form with a limit equal to 100% of the replacement cost of the Project on a non-reporting basis.  Coverage shall exclude earthquake, soft costs, and materials furnished outside the scope of this contract; provided, however, coverage for flood shall not exceed $5,000,000 in the aggregate.  Coverage shall include coverage for flood, storage and transport of materials, equipment, supplies of any kind whatsoever to be used on or incidental to the project.

5.
Professional Liability (Errors & Omissions) Insurance 

a.
ESCO shall require that ESCO's architect and/or engineer shall indemnify and hold harmless Customer and each officer, director and employee against all claims against any of them, for personal injury or bodily injury, wrongful death or property damage arising out of negligent performance of professional services or caused by an error, omission, or negligent act of the ESCO's engineer and/or architect or anyone employed by the ESCO's engineer and/or architect.

b.
ESCO shall require that ESCO’s architect and/or engineer maintain Professional Liability Insurance with a limit of not less than $2,000,000 each claim, $2,000,000 general aggregate.

c.
All subconsultants to the ESCO's engineer and/or architect providing professional services under this contract shall also provide evidence of Professional Liability Insurance at limits not less than that required herein of ESCO’s engineer and/or architect.

d.
The Professional Liability Insurance policy shall remain in full force and effect until the end of the Guarantee Term if written on a claims-made basis.    

SCHEDULE I: BUILDING RULES AND REGULATIONS
SCHEDULE J: COMPETITIVE BIDDING AND WAF PROCEDURES
# 8694875_v1


Page 1 of 39
PAGE  


Page 39 of 39

